United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


i 
BRIEF AND APPENDIX FOR APPELLANTS 


In Tas 


UTED STATES COURT OF IPPEALS 


For rae Districr or Cotums Orecurr 
Med Staton 
Diserig Pe ee of 4rp07, 
No. 15,200 FILED JUL ~ = Cireues 
a 


Cuarence H. Drarp : a 


AND 


3 Gzeteupe F, Duxarp, Appellants, 
: 8 1 7 
Maryann Turner Duarp, 4 ee. i 


Appeal from the United States District Court for the 
District of Columbia 


James H. Rasy, 
Attorney for Appellants 
2605 Nichols Avenue, S.E. 
Washington, D. C. 


Printed by Action Printing Co., 518 5th St. N.W., Wash. D. C. 


No. 15,200 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether or not the final decree of divorce from the 
bond of matrimony granted to the deceased from the appel- 
lee by the Circuit Court of Arlington County, Virginia 
entered on May 14, 1958 extinguished the property rights 
between the deceased and the appellee. 


2. Whether or not the Appellee was the legal widow of 
the deceased at the time of his death on July 8, 1958. 


3. WHETHER OR NOT the Appellee is entitled to the 
proceeds of a certain insurance policy in force on the life 
of deceased at the time of his death issued by the Metro- 
politan Life Insurance Company. 
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‘ Section 20-118 of the 1950 Code of Virginia as amended_3, 4 
' Section 20-111, 1950 Code of Virginia as amended______3, 4 
. Section 64-35 of the 1950 Code of Virginia as amended__.3, 4 
: Rule 2-22 of the Supreme Court of Appeals of Virginia_3, 4 


In Tue 


UNITED STATES COURT OF APPEALS 


For Tae Districr or Cotumsia Circurr 
No. 15,200 


Cuarence H. Driwarp 
AND 
Gertruve F. Daarp, Appellants, 


v. 


Marytanp Turner Ditarp, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 


The jurisdiction of the lower Court was invoked under 
_ Rule 56 of the Federal Rules of Civil Procedure, wherein 
the Appellee filed a Motion for Summary Judgment and 
appellants filed motion for Summary Judgment. 

Jurisdiction of this Court is invoked under Title 17, 
Section 101 District of Columbia Code. Title 28, Section 
1291-1292, providing for appeals from final decisions or 
: orders of the United States District Courts to the United 
States Courts of Appeals. 


STATEMENT OF CASE 


On November 30, 1958 the United States District Court 
for the District of Columbia entered an order for DEPOSIT 
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OF FUNDS INTO REGISTRY OF THE COURT AND 
FOR INTERPLEADER. The funds were from benefits 
of an insurance policy in the amount of $5000.00 on the 
life of Clarence Dudley Dillard who died intestate in 
the City of Washington, D. C. on July 8, 1958. Both the 
appellants and the appellee had put in a claim against 
said Metropolitan Life Insurance Company, a corporation, 
as the next of kin of deceased and entitled to the proceeds. 

Appellant and appellee complied with the order of the 
Court and interpleaded their respective claims. Appellee 
filed her complaint stating that she was married to the 
deceased on September 19, 1953 and that he died on July 
8, 1958, leaving her as his surviving widow. Appellants 
filed answer to appellee’s claim stating that deceased died 
unmarried and that they as parents of the deceased were 
his next of kin and entitled to the proceeds from the said 
insurance policy. 

The appellee filed a Motion for Summary Judgment stat- 
ing that the sole defense raised by appellee was that she 
was still married to deceased at the time of his death. 
Appellant stated that appellee was not married to deceased 
at the time of his death because he had obtained a final 
and absolute decree of divorce from appellee on May 14, 
1958 by the Circuit Court of Arlington County, Va. 

The United States District Court for the District of 
Columbia held that Appellee is the legal widow of the 
deceased and entitled to the said $5000.00, thus this appeal 
taken. 

STATUTES INVOLVED 


Section 64-35 was construed in Kerr v. Kerr’s Hetrs, 182 
Va. 731, 30 S. E. 2nd 684. The facts in the Kerr case were 
that. a widow, who had deserted her husband prior to his 
death applied for appointment as administratrix on the 
estate and she was opposed by the heirs at law of the de- 
ceased. The trial court held that she had no right to admin- 
istration of the estate of the deceased because she had 
deserted him prior to his death and such desertion had 
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continued until his death. The Supreme Court of Appeals 
of Virginia in affirming the ruling of the trial court quoted 
Section 64-35 of the 1950 Code of Virginia (then Section 
| 5123 of the 1942 Code) as follows: If a wife wilfully deserts 


| or abandons her husband and such desertion or abandon- 


; ment continues until his death, she shall be barred of all 
interest in his estate as tenant by dower, distributee, or 
otherwise (Italics supplied.) ’’ 
Section 20-118 of the 1950 Code of Virginia as amended. 
Section 20-111, 1950 Code of Virginia as amended. 
Section 64-35 of the 1950 Code of Virginia as amended. 
Rule 2-22 of the Supreme Court of Appeals of Virginia. 


STATEMENT OF POINTS 


| 1. The “FINAL DECREE” of divorce granted to Clar- 
| ence Dudley Dillard, deceased, (App. 11) by the Circuit 
| Court of Arlington County, Virginia on May 14, 1958, 
extinguished all property rights of appellee in the property 
of the deceased. 

2. The appellee is not the legal widow of deceased and 
| was not at the time of his death on July 8, 1958. 
: 3. Appellee is not entitled to the proceeds of $5000.00 
| from the Metropolitan Life Insurance Company. 


SUMMARY OF ARGUMENT 


: Clarence Dudley Dillard, died intestate, on July 8, 1958 
' in Washington, D. C. and held a certain insurance policy 
: with the Metropolitan Life Insurance Company to the U. S. 
: Civil Service Commission, said proceeds of said policy being 
in the amount of $5000.00. There was no named beneficiary 
: of the said insurance policy. The appellee claimed as widow 
/ and the appellant claimed as parents alleging that the 
deceased died leaving no widow as his next of kin. 

It is the position of counsel for the appellant, that the 
Court should have held that the deceased died leaving 
: no widow and his next of kin were his parents who were 
entitled to the proceeds from said insurance policy. 
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ARGUMENT 


The deceased was granted a divorce from the appellee 
by the Circuit Court of Arlington County, Virginia on May 
14, 1958 on the ground of desertion and abandonment for 
more than one year. On July 8, 1958, the deceased died, 
which was less than four months from the date of the entry 
of the final decree. Appellee contended in the lower Court 
that the final decree for divorce granted the deceased could 
not become final until four months after the date of the 
entry of the said decree. Under Rule 2:22 of the Supreme 
Court of Appeals of Virginia a final decree is final 21 days 
after the date of entry of the final decree. 

Section 20-118 of the 1950 Code of Virginia is the statute 
of the Virginia Code that prohibits remarriage of a divorced 
person to another within the period of four months. It 
has no effect whatsoever on the finality of the final divorce 
decree as to all other provisions of the decree. 

Section 20-111 of the 1950 Code of Virginia is the statute 
of the Virginia Code which extinguishes the property rights 
of divorced parties on the entry of a decree of divorce from 
the bond of matrimony. This section is clear and so states 
that ‘‘Upon the entry of a decree of divorce from the bond 
of matrimony, all contingent rights of either concort in the 
real and personal property of the other then existing, or 
thereafter acquired _______. shall be extinguished”. 

The deceased was granted a divorce (final) from the bond 
of matrimony from the appellee on the ground of desertion 
for more than one year. Under 64-35 of the 1950 Code of 
Virginia as amended states that if a wife deserts her hus- 
band and such desertion continues to his death the wife is 
barred from any interest in the property of her husband. 
The Circuit Court of Arlington County, Virginia found 
from the evidence at the time deceased was granted said 
divorce that the appellee had deserted the deceased. This 
is an equitable proceeding and the appellee should not be 
allowed to profit by her own wrong doing of deserting the 
deceased. 
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CONCLUSION 


It is respectfully submitted that the decision of the lower 
Court cannot be sanctioned by this Court in accordance with 
the laws of the Commonwealth of Virginia and the statutes 
cited, and therefore urge reversal of the lower Court. 


Respectfully submitted, 


James H. Rasy, 
Attorney for Appellants 
2605 Nichols Avenue, S.E. 
Washington, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2515-58 


Maryianp Turner Drarp, Plaintiff 
v. 


Tae Merropouiran Lire Insurance Co., a corporation, 
Defendant 


COMPLAINT 
(For Benefits Under Insurance Policy) 


1. Plaintiff is a citizen of the United States and a resi- 
dent of the District of Columbia. 


2. Defendant is a corporation doing business in the Dis- 
trict of Columbia. 


3. On, to-wit, Sept. 19, 1953, plaintiff married Clarence 
D. Dillard in Rockville, Maryland and that on July 8, 1958, 
the said Clarence D. Dillard died in the District of Columbia. 


4. That the said Clarence D. Dillard had, during his life- 
time, taken out a policy of insurance in the amount of 
$5,000.00 on his life with the defendant herein. 


5. That the plaintiff is the beneficiary under the terms 
of said policy of insurance, she being the lawful widow of 
the deceased. 


6. That the defendant has failed to pay to the plaintiff 
the proceeds of said policy and refuses to do so after de- 
mand. 
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Wuenerore, plaintiff demands judgment against the de- 
fendant in the amount of $5,000.00. 


Wr1uM Bocex 
Attorney for Plaintiff 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


* * * * * a * * * a 


ANSWER OF DEFENDANT TO COMPLAINT AND 
‘COUNTERCLAIM FOR INTERPLEADER 


1. The defendant admits the allegations of paragraphs 
1 and 2 of the complaint, and admits that at the time of 
his death on July 8, 1958, one Clarence Dudley Dillard as 
an employee of the United States Post Office was insured 
under group policy No. 17000-G issued by the defendant to 
the United States Civil Service Commission pursuant to 
the Federal Employees Group Life Insurance Act of 1954, 
and admits that by reason of the death of said insured the 
sum of Five Thousand Dollars ($5,000) now is payable to 
the person or persons entitled thereto. This defendant is 
without knowledge or information sufficient to form a be- 
lief as to the remaining allegations of the complaint, and 
says that it has received claims to the proceeds of said 
policy not only from the plaintiff herein as the widow of 
the said insured, but also from Clarence H. Dillard and 
Gertrude F. Dillard whose address is 262 15th Street, S.E., 
Washington, D. C., as the parents of the said insured. 

2. This defendant further says that under the provisions 
of said policy in the absence of a designated beneficiary the 
proceeds thereof are payable first to the widow of the in- 
sured, and if there be none, then to the child or children of 
the insured and their descendants, and if there be none, 
then to the parents of the insured, in that order. 


COUNTERCLAIM FOR INTERPLEADER 


1. This defendant adopts herein the allegations of its 
answer to the complaint and says that there is a substan- 
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tial question herein as to whether the benefits under said 
policy are payable to the plaintiff herein as the widow of 
the said insured, or to the said Clarence H. and Gertrude 
F. Dillard as the parents of the said insured, and plaintiff 
is advised that under the circumstances it is entitled to the 
protection of this Honorable Court in the premises. 


Wuenreror:, this defendant demands: 


1. That it may be allowed to pay the proceeds of said 
insurance, namely, the sum of Five Thousand Dollars 
($5,000) into the Registry of this Honorable Court, there 
to abide the judgment of the court in the premises. 


2. That the said Clarence H. Dillard and Gertrude F. 
Dillard be made parties defendant to this action. 


3. That the plaintiff herein and the said Clarence H. 
Dillard and Gertrude F. Dillard be required to interplead 
their respective claims herein. 


4. That the court adjudge whether the plaintiff or the 
said Clarence H. Dillard and Gertrude F. Dillard are en- 
titled to the proceeds of said insurance. 


5. That this defendant may be allowed its costs and a 
reasonable attorneys’ fee out of the sum paid into the 
Registry as aforesaid. 


Devry, Lynnam & Powziu 
By Henry H. Paice 
Attorneys for Defendant 
Metropolitan Life Insurance 
Company 
312 Colorado Building 
Washington 5, D. C. 


Certificate of Service 


Copies of the foregoing answer and counterclaim mailed 
postpaid this 27th day of October, 1958, addressed to Wil- 
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liam Bogen, Esquire, attorney for plaintiff, 1001 Connecti- 
cut Avenue, N.W., Washington 6, D. C. 


Hewry H. Paice 


INTERPLEADER OF CLARENCE H. DILLARD 
AND GERTRUDE F. DILLARD 


Come now, Clarence H. Dillard and Gertrude F. Dillard, 
husband and wife and file this their interpleader in the 
above styled cause and say: 


1. That they are entitled to the proceeds from a certain 
insurance policy No. 17000-G issued by Metropolitan Life 
Insurance Company to the United States Civil Service Com- 
mission on Clarence Dudley Dillard, deceased, said pro- 
ceeds of said policy being in the amount of Five Thousand 
Dollars ($5000.00) by reason of the following: 


2. The said Clarence Dudley Dillard died intestate, with- 
out issue and unmarried. The said Clarence Dudley Dillard 
having obtained a Final Decree of Divorce from Maryland 
Dillard, the plaintiff herein on the 14th day of May, 1958 
in the County of Arlington, Virginia and the said decree 
of divorce was final at the time of his death. 


3. That Clarence Dudley Dillard, deceased, left surviving 
him as his sole heirs at law, defendants, Clarence H. Dillard 
and Gertrude Dillard, his parents. 

Wuenerore, Clarence H. Dillard and Gertrude F. Dillard 
do hereby pray that this Honorable Court will adjudge that 
they are entitled to the proceeds of said insurance. 


James H. Rasy 
Attorney for Clarence H. 
Dillard and Gertrude F. 
Dillard 
2605 Nichols Ave., S.E. 
Washington, D. C. 
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Certificate of Service 


I hereby certify that I mailed a copy of the foregoing 
Interpleader to William Bogen, Esquire, Attorney for 
Maryland Turner Dillard at his address 1001 Connecticut 
Avenue, N.W., Washington, D. C. and to Henry H. Paige, 
Attorney for Metropolitan Life Insurance Company, 312 
Colorado Building, Washington 5, D. C., postage prepaid, 
on the _____............. day of November, 1958. 


James H. Rasy 


* * * a * * 


ANSWER TO COUNTERCLAIM 


Comes now the plaintiff, Maryland Turner Dillard and 
in answer to the counterclaim filed herein states as follows: 

1. That she is the lawful widow of Clarence Dudley Dil- 
lard and as such is the sole beneficiary under the policy 
of insurance being the subject matter herein. 


Wi1uM Bocen 
Attorney for Plaintiff 
1001 Conn. Ave., N.W. 
Washington 6, D. C. 


Copies of the foregoing answer to the counterclaim were 
mailed this 10th day of Jan., 1959 to Henry Paige, Esq., At- 
torney for defendant, 312 Colorado Bldg., Wash. 5, D. C. 
and to James H. Raby, Esq., Attorney for interpleaders, 
1000 Pendleton Street, Alexandria, Va. 


Wim Bocen 
e * * ee * * * * 


OPPOSITION TO MOTION FOR SUMMARY 
JUDGMENT BY PLAINTIFF 


Come now the defendants, Clarence H. Dillard and 
Gertrude F. Dillard and move the Court as follows: 
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1. That it deny summary judgment in plaintiff’s favor 
for relief demanded in complaint on the ground that the 
deceased obtained an absolute divorce from the plaintiff on 
May 14, 1958, which dissolved all property rights between 
plaintiff and deceased and that the defendants, Clarence H. 
Dillard and Gertrude F. Dillard are entitled to judgment 
as a matter of law. 


James H. Rasy 
Attorney for Clarence H. Dil- 
lard and Gertrude F. Dillard 
2605 Nichols Avenue, S.E. 
Washington, D. C. 


Certificate of Service 


Copies of the foregoing motion were mailed, postage pre- 
paid this 1st day of April, 1959 to William Bogen, Esq., 
1001 Conn. Avenue, N.W., Washington 6, D. C., attorney for 
plaintiff and to Henry H. Paige, Esq., 312 Colorado Build- 


ing, Washington 5, D. C., attorney for defendant Metropoli- 
tan Life Insurance Co. 


James H. Rasy 


2 & * = e * * * 


BESPONSE TO PLAINTIFF’S COMPLAINT 


1. The defendants, Clarence H. Dillard and Gertrude F. 
Dillard admit the allegations of paragraph 1, 2 and 3’of the 
complaint, and admit that at the time of his death on July 
8, 1958, one Clarence Dudley Dillard was an employee of 
the United States Post Office and was insured under group 
policy No. 17000-G issued by the Metropolitan Life Insur- 
ance Company to the United States Civil Service Commis- 
sion pursuant to the Federal Employees Group Life Insur- 
ance Act of 1954 for the sum of $5,000.00. 


2. Defendants deny that plaintiff is the beneficiary under 
the terms of said policy of insurance and deny that she is 
the lawful widow of the deceased. 
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ANSWER TO COUNTERCLAIM FOR INTERPLEADER 
3. Defendants admit the allegations in the Counterclaim 
for interpleader. 


INTERPLEADER OF DEFENDANTS 


4. Defendants say that Clarence Dudley Dillard and 
Maryland Turner Dudley were divorced at the time of his 
death. 

Certificate of Service 


I hereby certify that I mailed a copy of the foregoing 
Response to Plaintiff’s Complaint to William Bogen, Es- 
quire, Attorney for Maryland Turner Dillard at his address 
1001 Connecticut Avenue, N.W., Washington, D. C. and 
Henry H. Paige, Attorney for Metropolitan Life Insurance 
Company, 312 Colorado Building, Washington 5, D. C., 
postage prepaid on the __.___. day of November, 1958. 


JaMEs H. Rasy 


* * * * * * * 


Filed Oct. 30, 1958. Harry M. Hull, Clerk 


ORDER FOR DEPOSIT OF FUNDS INTO REGISTRY 
OF COURT AND FOR INTERPLEADER 


On motion of counsel for the defendant Metropolitan 
Life Insurance Company, it is by the Court this 30th day of 
October, 1958, 


Orverep, as follows: 


1. That the defendant Metropolitan Life Insurance Com- 
pany shall pay the sum of Five Thousand Dollars ($5,000) 
into the Registry of this Court, without interest or costs, 
being the amount due under its group policy number 
17000-G issued to the United States Civil Service Commis- 
sion and insuring the life of Clarence Dudley Dillard, now 
deceased, there to abide the judgment of this Court. 


2. That the following persons be, and they hereby are 
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made parties defendant hereto and shall respond to plain- 
tiff’s complaint and to the counterclaim of the said Metro- 
politan Life Insurance Company: 


(a) Clarence H. Dillard 
262 15th Street, S.E. 
Washington, D. C. 

(b) Gertrude F. Dillard 
262 15th Street, S.E. 
Washington, D. C. 


3. That the plaintiff and the defendants named in the 
foregoing paragraph shall interplead their respective 
claims herein. 


4. That a summons herein, together with a copy of the 
complaint, a copy of the answer and counterclaim and a 
certified copy of this order, shall be served on each of said 
defendants by the United States Marshal, requiring them 
to answer the complaint and counterclaim within thirty 
(30) days after such service, said summons to be returnable 
by the said United States Marshal within twenty (20) days 
after receipt of the same by him. 


By the Court: 
Dav A. Puxz, Judge 


No Objection: 
Wiitum Bocen, Esquire 
Attorney for Plaintiff 


s * * ? * * * * * * 
MOTION FOR SUMMARY JUDGMENT BY PLAINTIFF 


Comes now the plaintiff in the above entitled cause and 
moves the Court as follows: 


1. That it enter pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, a summary judgment in plaintiff’s favor 
for the relief demanded in the complaint on the ground that 
the sole defense raised is that the deceased obtained a di- 
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vorce from the plaintiff on May 14, 1958, and that there is 
no genuine issue of fact of that allegation but nonetheless, 
the plaintiff is entitled to a judgment as a matter of law. 


Wrium Bocen 
Attorney for Plaintiff 
1001 Conn. Ave., N.W. 
Washington 6, D. C. 


Certificate of Service 


Copies of the foregoing motion were mailed, postage pre- 
paid, this 27th day of March, 1959, to Henry H. Paige, Esq., 
312 Colorado Building, Washington 5, D. C., attorney for 
defendant Metropolitan Life Insurance Co., and to James H. 
Raby, Esq., 1000 Pendelton Street, Alexandria, Virginia, 
attorney for Clarence H. Dillard and Gertrude F. Dillard. 


WitumM Bocen 


CROSS MOTION FOR SUMMARY JUDGMENT BY DE- 
FENDANTS CLARENCE H. DILLARD AND GER- 
TRUDE F. DILLARD 


Come now the defendants, Clarence H. Dillard and 
Gertrude F. Dillard and move the Court as follows: 


1. That it enter pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, a summary judgment in defendants’, 
Clarence H. Dillard and Gertrude F. Dillard, favor on the 
ground that the deceased obtained a final decree of divorce 
from plaintiff on May 14, 1958, and that the bond of matri- 
mony was completely dissolved and defendants are entitled 
to a judgment as a matter of law. 


James H. Rasy 
Attorney for Clarence H. Dil- 
lard and Gertrude F. Dillard 
2605 Nichols Avenue, S.E. 
Washington, D. C. 
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Certificate of Service 


Copies of the foregoing Cross Motion were mailed, post- 
age prepaid, this 1st day of April, 1959 to William Bogen, 
Esgq., 1001 Conn. Ave., N.W., Washington 6, D. C., attorney 
for plaintiff and to Henry H. Paige, Esq., 312 Colorado 
Building, Washington 5, D. C., attorney for defendant Met- 
ropolitan Life Insurance Co. 


James H. Rasy 


Filed May 6, 1959 
ORDER 
A motion having regularly been made by the plaintiff for 


summary judgment in favor of the plaintiff for the relief 
demanded in the complaint on the ground that there is no 
genuine issue as to any material fact and that plaintiff is 
entitled to a judgment as a matter of law, and the de- 
fendants Clarence H. Dillard and Gertrude F. Dillard hav- 
ing made a cross motion for an order for summary judg- 
ment in their favor for the relief demanded in their claim 
on the ground that there is no genuine issue in this case as 
to any material fact and that they are entitled to a judgment 
as a matter of law, 

Now, on considering the memoranda of points and au- 
thorities and the exhibts and after hearing the argument 
of counsel, due deliberation having been had, it is by this 
court, this 6th day of May, 1959, 

Oxperep, ApsuDGED AND Decreep as follows: 


1. That plaintiff’s motion be and the same hereby is 
granted and that judgment be entered herein in favor of the 
plaintiff in the amount of Four Thousand Seven Hundred 
Forty-five and 65/100 ($4,745.65). 


2. That the Clerk of this Court be and he hereby is au- 
thorized and directed to pay to the plaintiff, Maryland 
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Turner Dillard and William Bogen, her attorney herein, the 
said sum of Four Thousand Seven Hundred Forty-five and 
65/100 ($4,745.65) out of the amount deposited into the 
Registry of the Court. 


3. That the motion for summary judgment by the defend- 
ants Clarence H. Dillard and Gertrude F. Dillard be and the 
same is in all respects denied. 


Joun J. Srzica, Judge 


VIRGINIA : 
IN THE 


CIRCUIT COURT OF THE COUNTY OF ARLINGTON 
In Chancery No. 8407 


Ciarence Duper Diagn, Complainant 


v. 
Maryianp Drarp, Defendant 
FINAL DECREE 


Tuts CavsE, came on this 14th day of May, 1958, to be 
again heard upon the papers formerly read and upon the 
report of Hon. John C. McCarthy, Master Commissioner, 
together with the depositions of all witnesses taken by the 
said Master Commissioner, and the Defendant failing to 
appear and plead, answer or demur, and was argued by 
counsel. 

Upon consideration whereof, the Court, being of the opin- 
ion from the evidence that the charge of desertion of the 
Complainant by the Defendant as alleged in the said Bill 
of Complaint has been fully proven and that the desertion 
has been continuous from January 2, 1954, until the present 
time, and further that the Complainant has been an actual 
bona fide resident of and domiciled in Arlington County, 
State of Virginia, for more than one year next prior to in- 
stitution of this cause, doth 
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Apsupce, Orver and Decres that the marriage heretofore 
solemnized between the said Complainant, CLarence DupLEY 
Duzarp, Colored, and the Defendant, Marytanp Dir, 
Colored, be, and the same is hereby dissolved and the said 
Complainant, CLarexce Duptey Drarp, be forever di- 
vorced from the Defendant, Marytanp Drmarp. 

Nerruer Party Herero shall be permitted to marry again 
for four months from the date of this decree. 


Tuts Decres Is Finan. 
James H. Rasy, p.q. 
Entered : 5/14/58 
Water I. McCarruy, Judge 


A Copy, Teste: H. Bruce Green, Clerk, By: Racuen H. 
Warre, Deputy Clerk. 

Recorded in Chancery Order—Book No. 71, Page No. 530 
on May 14th, 1958. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,200 


Ciarence H. Dittagp and Gerrrupe F’. Dittarp, Appellants 
Vv. 
Maryann TuRNER Ditiarp, Appellee 


STATEMENT OF THE POINTS ON WHICH 
_ APPELLANTS RELY ON APPEAL 


1. The ‘“‘Frvat Decrez’’ of divorce granted to Clarence 
Dudley Dillard, deceased, by the Cireuit Court of Arlington 
County, Virginia on May 14, 1958 extinguished all property 
rights of appellee in the property of the deceased. 


2. The Appellee is not the legal widow of deceased and 
was not at the time of his death on July 8, 1958. 


3. Appellee is not entitled to the proceeds of $5000.00 
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from the Metropolitan Life Insurance Company on the life 
of deceased Clarence Dudley Dillard. 


James H. Rasy 
Attorney for Appellants 
2605 Nichols Ave., S.E. 
Washington, D. C. 


Certificate of Service 
Copy of the foregoing Statement of the Points on Which 
Appellants Rely on Appeal was mailed, postage prepaid 
this ___._. day of June, 1959, to William Bogen, Attorney 
for Appellee, 1001 Connecticut Avenue, N.W., Washington, 


D.C. 
James H. Rasy 


PROCEEDINGS 


THE COURT: All right, we will hear the motion for 
summary judgment filed by the plaintiff first. 


ARGUMENT FOR SUMMARY JUDGMENT 
BY COUNSEL FOR PLAINTIFF 


MR. BOGEN: If your Honor, the parties in this case 
were married on September the 18th, 1953. Sometime after- 
ward they became separated. At the time of their marriage 
they were residing in the District of Columbia. Sometime 
after they became married they became separated, and the 
wife went to live with her mother in the District of 
Columbia. 

The husband filed suit for divorce on the ground of de- 
sertion in the State of Virginia, and service was had on 
the wife by publication. She first became aware of the di- 
vorce proceedings upon the death of —— 

THE COURT: Were both of them residents of Virginia? 

MR. BOGEN: No, the wife was a resident of the District 
of Columbia. She became first aware of the divorce upon 
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the decedent’s death. The decree for divorce in Virginia 
was signed on May the 14th, 1958. On July the 8th, 1958, 
less than two months after the decree was signed, the de- 
ceased died. 

The plaintiff is proceeding under Section 2118 of the 
Virginia Code which states as follows: 

‘‘Upon the dissolusion of the bond of matrimony for any 
cause arising subsequent to the date of marriage, neither 
party shall be permitted to marry again for four months 
from the date of such decree and such bond of matrimony 
shall not be deemed dissolved as to any marriage subse- 
quent to such decree or any prosecution on account thereof 
until the expiration of such four months.”’ 

The plaintiff is basing its motion on the interpretation 
of this statute. 

Now, the leading case in Virginia —— 

THE COURT: Let me ask you about the insurance policy. 
I have read your memorandum and the memorandum of 
the opposition, and I now what the issue is here. What 
does the insurance policy provide as to beneficiaries? 

MR. BOGEN: The insurance policy provides that if no 
beneficiary is named —— L 

THE COURT: Was any beneficiary named? 

MR. BOGEN: No, sir. —— then the proceeds of the pol- 
icy are to pass to the wife first, and then they have an order 
to descent. 

THE COURT: Who are the parties claiming the pro- 
ceeds? 

MR. BOGEN: The wife, who is the plaintiff here, and 
the father and the mother of the deceased, who are the third 
party defendants. 

THE COURT: The co-defendant, the Metropolitan Life 
Insurance Company, is more of less stake-holder? 

MR. BOGEN: Yes. 


THE COURT: The money is in the registry of the court? 
MR. BOGEN: Yes. 
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THE COURT: How much? 

MR. BOGEN: $5,000. 

THE COURT: All right. Now, it is your position, as I 
understand it, that because of the fact that after the decree 
was signed the deceased died two months before the decree 
would become final then therefore, the parties were, in the 
eyes of the law, legally married? Is that your position? 

MR. BOGEN: Yes. 

THE COURT: They were legally married so it would 
necessarily follow that the wife of the deceased would be 
entitled to the proceeds of the insurance policy? 

MR. BOGEN: That is right, your Honor. 

THE COURT: Because they have not been finally di- 
vorced? 

MR. BOGEN: Yes. 

THE COURT: That is your position? 

MR. BOGEN: That she was the widow at the time he 
died. 

THE COURT: All right. 

MR. BOGEN: And, of course, the case your Honor heard 
earlier this morning, when you stated you had read the file 
beforehand, then I am sure that in this case you probably 
read through the case of Heflinger versus Heflinger, which 
is the leading case in Virginia, and as far as I can find the 
only case in Virginia that has any relevancy to this par- 
ticular point. 

Now, in the Heflinger case, as your Honor probably well 
knows, the plaintiff obtained a divorce from his first wife 
within six months. At that time the statute had a six-month 
provision which has been changed to four months. At that 
time he went to Maryland and he married the defendant. 

After living with her for some time he filed a suit for 
annulment in Virginia on the basis of the fact that he was a 
married man at the time that he had married the defendant 
in Maryland, and the Court, after quite lengthy discussion, 
went into all the merits of the case. They held that the 
plaintiff who was seeking the annulment was entitled to the 
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annulment because at the time he remarried, but before the 
six month period had expired, he still had a legal wife to 
whom he was still married. 

Now, there are certain jurisdictions that have this pro- 
hibition of marriage clause in them. Those prohibitions 
are merely prohibitory. In other words, the state says you 
shall not remarry for a certain period of time, and if the 
party goes to another jurisdiction and remarries then that 
marriage is considered a valid one, however, in the Heflinger 
ease the Court decided when he went to Maryland to re- 
marry that marriage was invalid and the reason for that 
being that he had a wife to whom he was still married. 

Therefore, the logical conclusion, and the conclusion that 
the Court came to was that the Virginia statute gives only 
an interlocutory decree or decree nisi which, of course, is the 
same thing we have here in the District of Columbia. 

This conclusion has been recited in many instances. I 
mean the conclusion with particular reference to the Vir- 
ginia statute. Our own Court of Appeals has cited the 
Heflinger case as an example of the type of statute that 
does grant only an interlocutory decree or decree nisi. The 
Am. Jur. also recites the case of Heflinger as interpreting 
the Virginia statute to be granting only an interlocutory 
decree and nothing further. 

Also, the leading authorities in Virginia have also stated 
that all that a person gets in Virginia is an interlocutory 
decree. The case in the District of Columbia —— 


THE COURT: You claim that all the parties had was 
an interlocutory decree at the time of the death of the de- 
cedent? 


MR. BOGEN: That is all. 


THE COURT: Was there some final action to be taken 
at the end of four months? 


MR. BOGEN: No, your Honor. 
THE COURT: It was automatic? 
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MR. BOGEN: That’s correct, just as we have here in the 
District of Columbia. 

THE COURT: Do you have the decree of the Virginia 
court attached to the file? 

MR. BOGEN: Yes, it is attached as one of the exhibits. 

THE COURT: That is dated May 14th, 1958, is that cor- 
rect? 

MR. BOGEN: That is right. 

THE COURT: Let me just look at this a moment. 

The final sentence in this decree states that neither party 
hereto shall be permitted to remarry again for four months 
from the date of this decree. Then it states this decree is 
final. And it is signed by Judge McCarthy. This is a photo- 
stat of the original? 

MR. BOGEN: Yes, your Honor. 

THE COURT: All right. 


MR. BOGEN: I would like to refer to the particular 
language in the Heflinger case which I think is most bear- 
ing. It states, after reciting some of the facts, ‘‘The appel- 
lee was not an unmarried man when he married the appel- 
lant, and neither in Maryland nor elsewhere could he take 
upon himself a second wife within six months. When he 
did so he had a former wife living and the second marriage 
was absolutely void. The time the divorce decree was to 
become operative had not arrived and until it did become 
operative, there was no divorce that fully dissolved the 
bond of the former marriage.’’ 

So, therefore, the Heflinger case states with absolute cer- 
tainty that the marriage is not dissolved until the running 
of the statutory period of time. In this case, four months. 

Now, we, of course, in the District of Columbia, have 
statutes which are very similar. Our statute is worded dif- 
ferently in that our statutes state specifically that inter- 
locutory decrees are all that —— 

THE COURT: I think I understand your position. Let 
me hear from counsel for the other side. 
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ARGUMENT BY COUNSEL FOR CLARENCE AND 
GERTRUDE F. DILLARD 


MR. RABY: My name is James H. Raby. The case Mr. 
Bogen has cited, the Heflinger case, has no bearing on this 
case ag an absolute divorce. The Heflinger case, and he 
quoted the language in that, but failed to quote why that 
clause was put in there. 

Prior to 1887, I think, in Virginia, when people would 
get divorces, no restriction was made on remarrying. They 
would get a divorce and the next day they would get mar- 
ried. The Court discovered there was collusion and agree- 
ments, so they put that restriction in there, that they would 
not be permitted to remarry within six months, at that time. 
Now, since 1950 it has been four months. 

It also says that they can remarry each other. Now, if 
that was not a final decree there wouldn’t be any necessity 
to remarry each other. Interlocutory decrees in Virginia, 
which we have under the statute now, which says separation 


for less than one year in Virginia, as a matter of fact you 
can get a divorce if they separate two days, an interlocutory 
decree. 


Now, if they separated for the year’s duration then they 
can go back in the Court and have that emerged into an 
absolute divorce, but if they go back to live together it is 
not necessary for anything to be done because they are still 
married. 

Now, as your Honor has probably already read from the 
jacket, there is a case—it says so in the decree, that the 
decree is a final decree. Nothing in the world has to be done 
other than the time limitation. 

The purpose of this restriction is not to protect the per- 
son who has deserted the party, and then —— 

THE COURT: Do you have any Virginia cases right 
on that point? 

MR. RABY: I have a statute, your Honor. Virginia 
6435, and also —— 
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THE COURT: What does 6435 say? 

MR. RABY: I have it in my petition there, your Honor. 
6435 of the Virginia Statute, 1950, states as follows: 

“If a wife wilfully deserts or abandons her husband and 
such desertion or abandonment continues until his death, 
she shall be barred of all interest in his estate as tenant 
by dower, distributee or otherwise.’’ 

In other words, this statute says she doesn’t even have to 
get a divorce. If she deserts him and he can prove that she 
has lived separate and apart and has deserted him for two 
years, that is all that is necessary. Now, in Virginia it is 
one year, and he can go in Court and show that they have 
lived apart for two years, she voluntarily left him, then she 
is barred from all rights. 

THE COURT: Didn’t he get the divorce against her? 

MR. RABY: Yes, sir. 

THE COURT: According to that isn’t she barred from 
any rights? 

MR. RABY: She is. She deserted him. We got it on the 
ground of desertion. 

THE COURT: Well, I mean your argument is she de- 
serted him ; therefore 

MR. RABY: That’s right, and there is no denial. He 
admits there was a divorce on the grounds of desertion. She 
deserted him. 

THE COURT: What do you have to say about that 
statute? 

MR. BOGEN: Your Honor, counsel has stated that the 
statute cited in his memorandum—I checked into that, and 
Ihave found a case —— 

MR. RABY: Here, I will give it to you. 

MR. BOGEN: I have read it. I have found a case in Vir- 
ginia which interprets that particular statute. The case 
that I am referring to is Porter vs. Virginia Electric Power 
Company, 183 Virginia, 108, 31 S.E. 2d, 3327. And they 
discuss it. 

They say this particular statute refers only to real prop- 
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erty. It does not refer to personal property or personal 
estate. There is a separate statute in Virginia which pro- 
vides for —— 

THE COURT: Read that statute again that he just 
read, the one that he is relying on. Do you have it there? 

MR. BOGEN: Yes, your Honor, that is true. 

THE COURT: Read it again. 

MR. BOGEN: “If a wife wilfully deserts or abandons 
a husband and such desertion or abandonment continues 
until his death, she shall be barred of all interest in his 
estate as tenant by dower, distributee or otherwise.”’ 

THE COURT: What do you mean by ‘‘otherwise’’? 

MR.’ BOGEN: Well, they discuss that. These all refer 
to matters of real property. In other words, by dower or 
arriving out of real property. There is also in Virginia an- 
other statute similar which refers to the personal property, 
and that being statute 6419, and if I may have permission 
I would like to read that particular statute. That is, 6419, 
under the heading of Wills and Decedents Estate, and 6435 
is under the heading of Courtesy Dower and Jointure. 

6419 reads as follows: ‘‘The provisions of section 6411 
and 6413 to 6416 are subject to the qualification that if 
either husband or wife leave the other and live in adultry, 
he or she shall have no part of the personal estate as to 
which the consort dies intestate, unless before such death 
they were reconciled and lived together.” 

Now; these were all discussed in the case of Porter vs. 
Virginia Electric Power Co. and the Court very, very 
clearly points out the distinction that section 6435, which 
counsel refers to, refers only to that part of the estate which 
passes by dower or, in other words, real property; that the 
personal estate is governed by Section 6419, which is under 
the Section of Decent and Distribution. 

THE COURT: There is no case in the District of Colum- 
bia on this point? 

MR. BOGEN: On this particular —— 

THE COURT: Yes. 
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MR. BOGEN: No, sir. There is peculiarly a Virginia 
Statute. I don’t see where it is really necessary, because 
the case of Porter v. Virginia Electric Power Co., a Vir- 
ginia Case, which interprets the Statutes, states with quite 
positiveness there is no application. 

And not only that, your Honor, but it further states that 
the proceeds from an insurance policy is not even personal 
property, that that is something which is actually passed by 
reason of the policy itself, and it is nothing that passed —— 

THE COURT: Here is the language that the Court used 
in the Virginia case, Heflinger v. Heflinger, 136 Va. 289, 118 
S.E. 316, 32 A.L.R. 1088, the language set forth in your 
brief, it states as follows: 

“The Appellee (plaintiff), was not an unmarried man 
when he married the appellant, and neither in Maryland or 
elsewhere could he take unto himself a second wife within 
six months. When he did so he had a former wife living and 
the second marriage was absolutely void. The time when 
the divorce decree was to become operative had not yet ar- 
rived, and until it did become operative, there was no di- 
vorce that fully dissolved the bond of the former mar- 
riage.’’ 

It seems to be the language is clear. 

MR. BOGEN: Yes, it is. 

THE COURT: If you have anything further I will hear 
you. 

MR. RABY: I still say in that dictum, in that final de- 
cree, I say a final decree is a final decree. As I say, I read 
what the Court dictum said. The purpose of the general as- 
sembly when they passed that law was for the purpose of 
avoiding —— 

THE COURT: Any collusion. 

MR. RABY: Right. And therefore the property rights 
—— Your Honor, in that decree, when it says that neither 
party shall marry within the four or six months, but they 
can marry each other, that indicates to me that if they are 
not divorced what would be the point in remarrying. 
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That is the purpose of it. Your Honor, we must look to 
this: We must look to the intent of the Legislative Body 
when they passed the law. What was the intent? Certainly 
not to protect the guilty party who had deserted a person, 
not to protect that person, but for the protection of society 
so that these people would not, as I say, enter into collusion 
so they would not go out and say, ‘‘Look here, we are misfit 
and I am going to say this, and I am going to say that, 
and that we have been separated for a certain time, and 
we will get a divorce. You marry Mary and I will marry 
Jobn.”’ 

Now, the Court discovered that was happening so they 
said, ‘‘Let’s put this restriction in.”’ 

THE COURT: We are getting into an interpretation 
of the construction of the statute. Mr. Raby, my sympa- 
thies might be on your side in this case, frankly, but legally 
I think the law is against you and I have to follow the law. 
This is one case, whichever way I rule, that I would like 
to see taken to the Court of Appeals and get a ruling from 
the Court of Appeals. 

Morally your clients may be right. They may have some 
moral rights to this money. I don’t know. I am not deciding 
that. I am deciding this purely on the legal issues. 

Tt seems to me that the language in the case just cited by 
counsel for the plaintiff is pretty clear; that these people 
are still legally married until the expiration of the four 
months. They are still legally married in the eyes of the 
law. That is the effect, I think, of that decision. 

Let me ask you this question: Can you indicate to me 
that there is any material issue of fact that ought to be 
decided in this case? 

MR. RABY: No, sir. I say this: — 

THE COURT: It is a question of law on both sides? 

MR. RABY: Yes. If you will notice in my brief, I cite 
Section 21-1811, which also shows the Court this: That 
when a divorce is granted that if they have property, ten- 
ants by the entirety, which makes that tenant become tenant 
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in common—In other words, it differentiates, it distin- 
guishes the rights of property. If that be the case the 
Court said in that case that the purpose was not to penalize 
the innocent person, but in this case if you are going to 
say that, then it is penalizing the person who was innocent; 
the person who deserts the person and then turns around 
and if he dies before that time — 

THE COURT: What you are trying to say, as I under- 
stand it, is if this woman deliberately deserted the deceased, 
she is now profiting from her wrongdoing. She comes into 
court and she gets $5,000, less whatever counsel fee I might 
allow in this case, because the law says, in effect, that she 
is still the lawful wife of the deceased. It was her’ wrong- 
doing that resulted in the divorce, therefore, you argue 
she should not be entitled to any of the proceeds of this 
policy. You contend it should go to his family. 

MR. RABY: I say this is a Court of equity, and I am 
sure a Court of equity will not—who seeks equity does 
equity. I say this in view of the fact she is wrong, you 
can’t come into a Court of equity, and I don’t think your 
Honor has a right to interpret it that way, but I don’t think 
that was the intent. 

We are going to the theory of the intent of the Legislative 
Body in Virginia. Now, you won’t find a case in Virginia 
on this theory because why? When it has happened in 
Virginia, we see that condition, nobody files a suit. But 
you do have a suit here where people go off from one place 
to another and get married before their time expires, and 
that is the reason. 

Now, we are relying upon the statute. Until the Statute 
is held unconstitutional that is the law of the state, and 
that has not been held unconstitutional, which I say is 6435, 
so that hasn’t been held unconstitutional. 


THE COURT: No, that is right. 


MR. RABY: Therefore that is the law even though no- 
body raised it in this court. We have a statute. Until that 
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statute is held unconstitutional then the statute prevails, 
and that is what we are relying upon. 

THE COURT: Well, there are serious questions of law 
on both sides of this case, and as I said, my sympathies 
might lie on your side of the case, but I can’t decide cases 
on how I personally feel. I must follow what I think the 
law is, and I am going to give you a chance to take this case 
to the Court of Appeals. I hope you do. This is the type 
of case that I would like to see appealed, frankly. I am 
going to have to follow the ruling in the Heflinger case. 
I am going to sustain the motion for the summary judg- 
ment for the plaintiff and deny your motion. The plaintiff 
filed a motion for summary judgment. I will sustain that 
motion and overrule your motion. 

MR. RABY: Yes, sir. 

THE COURT: And as I understand, you don’t contend 
there is any issue of fact? 

MR. RABY: That is right. 

THE COURT: Purely a question of law. In view of the 
fact there has been no decision, I don’t think, on this exact 
point, that you could find—have you? 

MR. BOGEN: In the District of Columbia, with reference 
to that particular statute? 

THE COURT: That’s right. 

MR. BOGEN: The one referring to the wife, deserted, 
no, sir. There are cases in Virginia, however. 

THE COURT: But not in the District? 

MR. RABY: That is in the case in Virginia you cited, 
Porter vs. Virginia Electric Power, that was a case where 
these people had separated, and they had gone back to live 
together. The woman left the man first and then they went 
back to live again together and the man then left the woman 
and he got killed. They said this same statute, if my client 
is guilty of deserting the defendant, then yes, but she was 
lawfully his widow because of the fact there was not any 
divorce. And that is the case he is citing. All those cases 
he has cited as to why the money—in that case there was 
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an automobile accident or something and she got the money, 
and incidentally it was in Arlington, and she got the money 
because she proved she was deserted by him, and they had 
not gotten any divorce. 

THE COURT: Let us take up the other matter, the coun- 
sel fees, and as I said, I would be interested to see how the 
Court of Appeals rules on this. 

Do you take any position on the legal merits of this case? 

MR. PAIGE: No. 

THE COURT: Is there an objection to counsel fees in 
this case? 

MR. RABY: None. 

MR. BOGEN: None. 


THE COURT: What do you think is a fair counsel fee? 
MR. PAIGE: I am asking for $250 plus costs. 


THE COURT: The motion will be granted. 
MR. RABY: I am going to the Court of Appeals on this. 
THE COURT: I hope you do. It will be a short record 


and shouldn’t be too expensive. You prepare the order and 
have the other side acknowledge they have seen the order 
and I will sign it. 

MR. PAIGE: My motion was also for the discharge of 
the company from further liability. 

THE COURT: Of course, the money can not be paid 
over yet if the appeal is going to be taken. 

MR. PAIGE: The money has been paid into the Registry 
of the Court for the policy and my motion is to discharge 
the company from further liability. 

THE COURT: Is there any objection to that? 

MR. BOGEN: No. 

THE COURT: Of course, this money can not be touched 
until the Court of Appeals decides the matter. 

MR. PAIGE: Can the counsel fee be paid? 

THE COURT: I don’t see any reason why it can’t. You 
prepare the order and all of you agree to it— 

MR. BOGEN: I would propose that counsel fee be paid 
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upon distribution of the amount of money which is being 
held. 

THE COURT: Any reason why that can’t be done at 
the final distribution? You have got your motion granted. 
You are protected. 

MR. PAIGE: There is no reason, but if they are not 
appealing from the granting of the counsel fee then the 
clerk can disburse that amount. 

THE COURT: All right. Then disburse $250 and what- 
ever the costs are and- then all of you can get together 
and prepare the order. 

(Whereupon, at 11:38 a.m., the above-entitled matter was 
eoncluded.) 
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TABLE OF STATUTES INVOLVED 


Virginia Code, Section 20-118: 

‘On the dissolution of the bond of matrimony for any 
cause arising subsequent to the date of the marriage, 
neither party shall be permitted to marry again for four 
months from the date of such decree, and such bond of 
matrimony shall not be deemed to be dissolved as to 
any marriage subsequent to such decree, or in any 
prosecution on account thereof, until the expiration of 
such four months.’’ 


Supreme Court of Appeals of Virginia, Rule 2:22: 


‘‘All final decrees, irrespective of terms of Court, 
shall remain under the control of the trial court, and 
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subject to be modified or vacated, for twenty-one (21) 
days after the date of entry, and no longer.”’ 


Virginia Code, Section 64-35: 


‘If a wife wilfully deserts or abandons her husband, 
and such desertion or abandonment continues until his 
death, she shall be barred of all interest in his estate as 
tenant by dower, distributee, or otherwise.’ 


Virginia Code, Section 64-19: 


“The provisions of Sections 5273 and 5276 are sub- 
ject to the qualification that of either husband or wife 
leave the other and live in adultery, he or she shall have 
no part of the personal estate as to which the consort 
dies intestate, unless before such death they were 
reconciled and lived together.”’ 


SUMMARY OF ARGUMENT 


The plaintiff’s husband, died within two months after a 
decree was signed in Arlington, Va., granting him an abso- 
Inte divorce on the grounds of desertion. The Virginia 
Code governing divorce provides that neither party to a 
divorce shall be permitted to remarry for a period of four 
months after the date of the decree. This provision has 
been interpreted as granting the parties to a divorce an 
interlocutory decree until the expiration of the four months 
and until that time they are still married. 

Upon the death of any party to a divorce before the de- 
cree becomes final, the action abates and the survivor is 
still the spouse of the deceased and as such is entitled to 
the benefits he or she would have received as if the divorce 
had not been filed. 

The contention of the appellants is without merit be- 
cause the rules they cite have no application. They are 
procedural whereas the questions involved are substantive 
law. Also, the code sections referred to with regard to the 
wife’s interest being barred apply only to the real or per- 
sonal estate of the deceased, whereas the benefits of an in- 
surance policy form no part of the estate. 
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ARGUMENT 


The deceased and the plaintiff were married on Septem- 
ber 18, 1953, in Rockville, Maryland. On January 6, 1956, 
the deceased filed suit for divorce in the Circuit Court of 
Arlington, Virginia, and on April 29, 1958, ex parte testi- 
mony was heard. On May 14, 1958, a decree granting the 
deceased an absolute divorce on the grounds of desertion 
was signed. On July 8, 1958, less than two months after 
the decree was signed, the deceased died. 


Section 20-118 of the Virginia Code states as follows: 


‘‘On the dissolution of the bond of matrimony for any 
cause arising subsequent to the date of the marriage, 
neither party shall be permitted to marry again for four 
months from the date of such decree, and such bond of 
matrimony shall not be deemed to be dissolved as to 
any marriage subsequent to such decree, or in any 
prosecution on account thereof, until the expiration of 
such four months.’’ 


It is the contention of the plaintiff that at the time of death 
of the deceased, the parties were still married and as such 
the plaintiff is the lawful widow of the deceased. 

The leading case in support of plaintiff’s contention is 
Heflinger v. Heflinger, 136 Va. 289, 118 S.E. 316, 32 A.L.R. 
1088. In that case, plaintiff had been previously married 
and divorced. Within six months of this prior decree for 
divorce, he married the defendant in Maryland. Shortly 
after this marriage, the plaintiff brought this suit to annul 
his marriage to the defendant on the grounds that he was 
still married at the time he entered into the marriage cere- 
mony with the defendant. The Court granted the annul- 
ment stating: 


s<* * * the appellee (plaintiff) was not an unmarried 
man when he married the appellant, and neither in 
Maryland nor elsewhere could he take unto himself a 
second wife within six months. When he did so he had 
a former wife living and the second marriage was abso- 


4 


lutely void. * * * The time when the divorce decree was 
to become operative had not yet arrived and until it 
did become operative, there was no divorce that fully 
dissolved the bond of the former marriage.” 


The ruling of the Court therefore is to the effect that the 
prohibition to remarry is provisional as distinguished from 
prohibitory. That is, that the decree does not become final 
until the statutory period of time has run. Such a provision 
is in force in the District of Columbia, Title 16, Section 421, 
D. C. Code. All that the deceased had at the time that he 
died was a decree nisi or interlocutory decree. 


In the case of Oliver v. Oliver, 185 F. 2nd 429, this Court 
in clarifying this type of statute, stated as follows: 


«* * * This contemplates a provisional decree of di- 
vorce only, which cannot mature and become effective 
until lapse of the intervening time. The distinction be- 
tween such a decree and one prohibiting remarriage 
clearly appears in Restatement, Conflict of Laws, Sec. 
130, Comment a (1934): ‘a. Provisional decree dis- 
tinguished. A distinction is to be noted between this 
ease and a case where a divorce is by the law govern- 
ing it, provisional only until the lapse of a certain 
time, or the common case of a decree nisi, or the so- 
called interloctutory decree, which does not become 
absolute until further proceedings or after the lapse 
of a certain time. In such a case, neither party ceases 
to be married until the lapse of a given time, and 
neither can remarry again in any State, since such 
marriage would be bigamous.’ 

“This statement of law is strongly supported by de- 
cisions construing statutes similar to our own.’ (Citing 
among others, Heflinger v. Heflinger, supra.) 


An exhaustive search of the Virginia case law reveals 
that the Heflinger case is still in force. The only other 
ease bearing on this point is Simpson v. Sumpson, 162 Va. 
621, 175 S.E. 320. The Court therein stated: 


‘‘The theory of the statute (20-118) is that the bond of 
matrimony shall not be completely dissolved by the 
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entry of the decree, but only after the lapse of 6 months 
from the entry of the decree.’’ 


The acceptance of the Heflinger case interpreting the Vir- 
ginia Divorce statute as granting only an interlocutory 
decree or decree nisi is universal, 17 Am. Jur. 580, Section 
474 states: 


‘‘Marriage after the entry of a decree nisi [emphasis 
supplied] and before final decree is therefore null and 
void, notwithstanding it is contracted in another state.”’ 
(Citing Heflinger v. Heflinger.) 


This conclusion has been confirmed by the leading author- 
ities in Virginia. Divorce and Alimony in Virginia and 
West Virginia by Alfred E. Cohen states in Chapter X, 
Sec. 86, page 152, that: 


‘“A divorce a vinculo matrimonii for a supervenient 
cause does not dissolve the marriage as to the status 
of the parties until the expiration of four months from 
the date of the decree, in Virginia and sixty days in 
West Virginia, and the marriage still exists until the 
lapse of that period, * * *”’ 


See also Michie’s Jurisprudence, Divorce and Alimony, 
Section 45. 


“It is also well settled by practically all of the author- 
ities that upon the death of one of the parties to a 
purely divorce action, before the entry of a final de- 
cree therein, whether before or after the entry of an 
interlocutory decree or a decree nisi, the action abates 
with the consequence that the action may not be con- 
tinued and no final decree of divorce may be entered 
thereafter, since the object sought to be accomplished 
by the final decree, that is, the dissolution of the mar- 
riage relation, is already accomplished by the prior 
death of one of the parties, and there is then no status 
of marriage upon which the final decree of divorce may 
operate. The result is that, notwithstanding the pend- 
ing divorce action and the fact that a divorce might 
have been granted had no death occurred, the wife is 
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regarded as the widow of the deceased husband, or the 
husband is regarded as the widower of the deceased 
wife, as the case may be.”? 104 ALK 654. 


This statement of law has been adopted in Virginia. In 
the case of Simpson v. Simpson, supra, the Court stated: 


‘<We are of opinion that this prohibition (remarriage) 
has no application where one of the parties is dead 
when the decree is entered or where one of the parties 
has died after the entry of the decree. 

“Tf one of the parties is dead when the decree is en- 
tered, the marriage has been dissolved by death, it 
cannot be dissolved by the decree of court for there is 
nothing to dissolve. The decreee of divorce is a mere 
nullity.”’ 

In the District of Columbia this point was settled in the 
case of Wesley v. Brown, 196 F. 2nd 859 wherein the appel- 
lant filed for partition of real property claiming an inter- 
est in the property by descent on the ground that her 
intestate mother was a tenant in common thereof at the 
time of her death. The property had been held by appel- 
lant’s mother and father as tenants by the entirety during 
their marriage, but the mother had obtained a decree of 
absolute divorce from her husband. The decree did not 
expressly deal with the realty in question, and appellant’s 
mother died five months and four days after the decree was 
signed. After the death of Mrs. Brown, the Court, on mo- 
tion of appellee, declared the divorce proceeding abated by 
reason of the death of one party before the effective date of 
the absolute divorce and citing Oliver v. Oliver, supra, 
found that the parties did not cease to be married and that 
therefore the daughter of the deceased wife was not en- 
titled to an interest in the realty by descent. 


ANSWER TO APPELLANTS’ ARGUMENT 


Defendants rely on two grounds in their motion for sum- 
mary judgment. The first is that rule 2:22 of the Supreme 
Court of Appeals of Virginia bars the plaintiff from re- 
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covery. Examination of that rule shows that this is merely 
procedural, somewhat similar to rule 60(b) of the Federal 
Rules of Civil Procedure. See Harrington v. Woodfin, 193 
Va. 320. However, it is not the plaintiff’s contention that 
the trial court was in error when it granted the divorce. 
The real contention here is that when the husband died he 
was still married to the plaintiff and that therefore she is 
the legal widow. The defendants cite a procedural author- 
ity when the question here is one of substative law. 

The second ground upon which the defendants rely is 
Section 64-35 of the Virginia Code. This section has abso- 
lutely no applicability to the present case. In Porter v. 
Virginia Electric Power Co., 183 Va. 108, 31 S.E. 2nd 337, 
the court goes into great detail in explaining that provision 
of the Virginia Code. 


“<Tt is contended in that case that Code Sections 5123 
(64-35) and 5277 (64-19) applied. The former section 
provides: ‘If a wife willfully deserts or abandons her 
husband, and such desertion or abandonment continues 
until his death, she shall be barred of all interest in his 
estate as tenant by dower, distributee, or otherwise.’ 

‘‘The latter section provides: ‘The provisions of sec- 
tions 5273 and 5276 are subject to the qualification that 
if either husband or wife leave the other and live in 
adultery, he or she shall have no part of the personal 
estate as to which the consort dies intestate, unless 
before such death they were reconciled and lived to- 
gether.’ 

‘‘The court held that inasmuch as the evidence failed 
to sustain either desertion or adultery, those sections 
were inapplicable. Section 5123 is found in Chapter 
206 of the Code, which is entitled ‘Dower and Jointure.’ 
The penalty for desertion is that the wife shall be 
barred of all interest in her husband’s estate as tenant 
by dower, distributee, or otherwise. (There is a corre- 
sponding statute dealing in a similar manner with 
eurtesy, see Code, Section 5240.) As we have already 
indicated, the damages recovered in an action for 
wrongful death are no part of the estate of the decedent. 
They are not subject to the dower or courtesy of the 
surviving consort. 
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““Section 5277 is found in chapter 213 of the Code, 
and this chapter is entitled ‘Descents and Distribu- 
tions.’ If one spouse leaves the other and lives in 
adultery, the penalty is that he or she shall have no 
part of the personal estate as to which the other con- 
sort dies intestate. [Emphasis supplied.] The recov- 
ery involved in Mitchell v. Kennedy (166 Va. 346, 186 
S.B. 40) was not personal estate of deceased. Likewise 
the damages involved in the case at bar are not personal 
estate of the decedent. She did not die intestate as to 
them. The statutes of descents and distributions are 
not relevant.”’ 


In other words, the provision upon which defendants rely 
(64-35) |therefore applies only to real property. The pro- 
vision which applies to personal property (64-19) becomes 
applicable only if the wife commits adultery. There is no 
contention here that the plaintiff was leading an adulterous 
life. 

However, even if she had, the statute would not apply 


inasmuch as the proceeds of the insurance policy form no 
part of the personal estate. As in the Wrongful Death 
Statute’ stated in Mitchell v. Kennedy, supra, the proceeds 
are not paid into the estate but go directly to the person or 
persons designated in the statute or insurance policy, as 
the case may be. 
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The appellants oppose the Petition for Modification of 

| Judgment filed by appellee herein on the following grounds: 
1. That the appellee in her Motion for Summary Judg- 

ment stated that ‘‘there was no genuine issue of facts.’’ 


| 2. That appellee concluded that the divorce decree 

granted by the Circuit Court of Arlington County, Virginia 
| to the deceased, Clarence Dudley Dillard, was no issue in 
this cause. 


i 8. The appellants say that the merits of this case have 
: been decided by this Court and they plead Res Judicata. 
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James H. Rasy 


Attorney for Appellants 
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Washington, D. C. 
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